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Foreword 

 

This brochure aims to illustrate the institute of the Trust, in particular, into 
the Italian law system in order to explain all the features and advantages that 
it could be able to provide to an individual who intends to protect, transmit 
and manage the own assets. In this sense, the institute of Trust, would be an 
important planning instrument, in particular, for an entrepreneur who 
intends to be an help in the most important period of his business: “the 
generational handover”.  
 
This brochure, after a brief recap on the changing international situation, will 
illustrate the main aspects of the Trust, in general and on the Italian law 
system. 
 
Should you require any further information, Legalitax will be pleased to 
answer all your questions on the Trust. 
 
back to the top  
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The international context  
 

The key attractions on trust could be represented by the ability of them to 
ensure that assets will ultimately be used in a certain way while allowing 
flexibility in how those assets are managed before they are distributed. 
That flexibility is particularly useful in an international context. For 
example, the International Monetary Fund (IMF) has established a trust to 
channel donor funding to finance technical assistance in its Anti-Money 
Laundering and Combating the Financing of Terrorism programmes. 
Indeed, this trust fund is expected to be the first of a series of Topical Trust 
Funds established to channel multi-donor funding to key IMF programmes. 
Families are similarly attracted by the flexibility of trust structures to cope 
with a wide range of family circumstances, and this flexibility becomes 
particularly important when a family, or its business interests, are scattered 
across a range of different countries, each jurisdiction with its own 
inheritance, tax and business laws.  
Thus, one of the key developments that many professional advisors have 
noted has been the growth in demand for advice by geographically widely 
based families in recent years, with the fall of the Iron Curtain and the 
spectacular rise in economies such as India and China being major factors 
here. Advisors to geographically diverse families will often recommend a 
trust structure based in one of the major international financial centres. 
These centres typically offer a strong legal and regulatory framework, an 
efficient banking system, a wide pool of professional expertise in relevant 
areas and a tax-neutral environment for trusts and international investors. 
London and New York have long played pre-eminent roles in this context 
and they still have dominant positions as international financial centres. In 
recent years, however, there has also been rapid growth in many other 
international financial centres, including relatively new centres such as 
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some of the Caribbean jurisdictions, as well as long-established banking 
centres such as Switzerland. The rapid growth in these centres has led to 
significant pressure from bodies such as the Organisation for Economic 
Cooperation and Development and G20 to regularise their position in the 
international tax system relative to the major economies. This has further 
highlighted the role of professional advisors in international centres helping 
ensure their clients are tax compliant in a range of different jurisdictions. 
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What is the Trust?  
 

The trust is an institution of the “Anglo-Saxon” common law legal system, 
established within the jurisdiction of equity, which serves to regulate a 
multiplicity of legal relations of a financial nature. It is configured as an 
extremely versatile legal institution, recognized in the most part of the 
world, also in Italy.  
The diffusion in the countries of civil law, deprived also of a discipline on the 
subject, is entrusted to the Hague Convention of 1 July 1985, multilateral 
treaty in which the signatory States have established common dispositions 
relative to the applicable law to trusts, thus solving the most important 
problems related to their recognition.  
In this sense, we could explain the “Trust” as a contract through which there 
is a transfer of assets (it could be properties, shares or just cash) to an 
individual or to a “Trust Company” (called “Trustee”) with instructions to 
hold and managed the assets for the benefit and the interests of one or 
more people (called “Beneficiaries”) possibly under the control of a guardian 
(called  “Protector”). The person giving the assets is known as the “Settlor” 
(in the UK and other States or the “grantor” in the US). The details of the 
arrangement are usually laid out in a “Trust Deed” and the assets placed in 
the trust are the named as “Trust Fund”. 
 
The most important effect deriving by the institution of the “Trust” is the i.e. 
“assets segregation”, indeed, the assets in trust are “armoured”. For this 
reason, the assets placed in trust, constitute separate assets with respect to 
the residual assets of the patrimony of the Settlor, the Trustee and the 
Beneficiary. The “asset segregation” means that the assets can not be 
attacked by the personal creditors of the Settlor or the Trustee or the 
Beneficiaries and therefore also the possibility of bankruptcy of one of these 
individuals, and so, the assets in Trust are not included in the assets for the 
bankruptcy. One common misconception is that the assets in the trust fund 
are legally owned by the trust. In fact, a trust, unlike a company, cannot 
own assets and instead the trustees are the legal owners of the assets. The 
distinctive feature of a trust is therefore the separation of legal ownership 
and beneficial ownership of the assets in the trust fund. The trustees are the 
legal owners of the assets, but the trustees must at all times put the 
interests of the beneficiaries above their own. Trusts can take effect during 
the lifetime of the settlor or shortly after the death of the settlor. There is 
also a wide-range of different types of trust depending, for example, on how 
the benefits of the trust fund are to be distributed. The basic principle that 
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is required to the institution of any kind of Trust is the purpose to preserve 
and transmit the assets to the Beneficiary.  
  
The types of trusts are several, the main ones are represented by: 
 

 purpose trusts and trusts with beneficiaries: each trust has a 
purpose, but “trusts of purpose” are those trusts that do not 
attribute to particular individuals or categories of them, the right to 
claim from the Trustee the attribution of advantages neither during 
the validity of the trust nor at its end; they are trusts with 
beneficiaries all the others; 

 trusts of public interest purpose (charitable trust): when the 
purpose of the trust falls within some categories that have been 
characterized over time at the jurisprudential level (not used in Italy 
because it is common in the Common Law countries, for example 
the United Kingdom); 

 fixed trusts and discretionary trusts: a trust for beneficiaries is called 
a fixed trust if it grants the beneficiaries rights on the income of the 
trust, in this sense the trustee will determine whether or not to 
assign benefits; 

 protective trusts: it is a type of trust that is used if the beneficiary is 
prevented from having his own interests, or the creditors to execute 
acts of execution on those assets. 

The use of one of them it depends from its need. 
 
back to the top   
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The Trust in Italy 
 

Trust is an institution recognized in Italy by the the Hague Convention of 1 July 
1985 and entered into force in 1992, but not regulated by Italian law system. 
The applicable law will therefore be chosen voluntarily by the settlor within the 
jurisdictions that specifically admit and regulate the trust (for example, England, 
Jersey, etc.). With the ratification of the Convention, concerning, in particular, 
"the determination of the law and the recognition of the trust in the contracting 
states" (Article No.1), Italy has not obliged to recognize any type of trust, but, 
exclusively, of those "voluntarily established and tested in writing" (Article No.3) 
and regulated by the law (Article No.6) chosen by the institutional subject or by 
the one having the closest connection with the trust (Article No.7) ". 
 
back to the top   
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The scopes of the Trust 
 
The purposes of the institution of the trust can be multiple, in particular: 
 

 management and protection of family assets from business or family 
events; 

 protection of minors and incapacitated individuals, notwithstanding 
the restrictions provided for by the testamentary dispositions which 
provide for limited enjoyment of assets; 

 protection of heritage for inheritance purposes, destined for specific 
heirs or people not belonging to the family; 

 protection of the family with a disabled member (disciplined by the 
law on the i.e.“dopo di noi”);  

 investment in pension plans or mutual funds (Anglo-Saxon trust 
funds); 

 management of company investments (also to obtain a grouping of 
votes more effective than that reached through voting syndicates); 

 constitution of assets of purpose, that is of funds destined for 
achievement of specific objectives (these are the c.d. purpose trust, 
which often have charitable or humanitarian purposes, but not 
necessarily); 

 in case of deposit of sums for the accomplishment of a deed with a 
professional, with the aim of keeping the amounts deposited from 
the personal assets of the depositary; 

 mergers and company spin-offs, in order to prevent minority 
shareholders from placing obstacles at the time of the operation's 
vote; 

 used as a guarantee instrument as an alternative to the main 
institutions in our legal system consisting of the mortgage and the 
pledge. 

 
Possible uses of the trust as a tool to guarantee debts are: 
 

 for the purchase of a property with the activation of a mortgage loan; 

 guarantee a bond loan;  

 project financing operations;  

 liquidation; 

 the preventive arrangement;  

 at the close of the bankruptcy, for the collection of uninterrupted 
credits during the procedure. 

 
back to the top   
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Taxation of the Trust in Italy 
 

From Direct tax point of view 
 
On the direct tax point of view, the Trust in Italy has been regulated by Italian 
Tax code (hereinafter “ITC”) and better explained by the Revenue Agency.  
The Trust, in the ITC, can be distinguished as follows: 

 Trasparent; 

 Opaque. 
The Trustee, in particular is considered as the person in charge of the 
fulfilment and tax obligations relating to the trust fund, as well as is the 
responsible for withdrawing the funds necessary for the payment of the 
direct and indirect taxes from the trust endowment fund. 
The Trust when is considered “opaque” is subject to the Italian tax on 
company revenue (i.e. “IRES”) the 24 per cent of the company final income, 
and the Trustee is required to complete and send the tax return each year on 
the 30th September. 
On the other hand, if in the deed of Trust has been identified the 
beneficiaries of the fund (beneficiaries of income and/or final beneficiaries of 
the patrimony), it is defined as a "transparent" Trust and for this reason the 
relative income is charged for transparency to the beneficiaries with the 
application of Individual income tax regime (i.e. IRPEF) with a rate of 43 per 
cent and the Beneficiary is required to complete and send the tax return each 
year on the 30th September. 
The foregoing condition of the trust, presupposes that the taxation of 
beneficiaries will be made for transparency following the principle of 
economic competence and not that of cash, as is normally the case for 
people physical. 
The income derived from the trust and received by the beneficiaries must be 
understood as capital gains, and for the principle of transparency the income 
of the trust is attributed to the beneficiaries whether they are residents or 
non-residents. It is evident that the criterion of fiscal transparency of the 
trust plays a purely residual function in practice, being applicable only in 
case: 

 The beneficiaries are identified on time in the deed of trust; 

 The amount of each of them is determined; 

 It is specified that the amounts must be withdrawn from income and 
not from assets; 

 The power of accumulation by the trustee must be excluded, which 
must be obliged to make the sums payable to them available to the 
beneficiaries. 

On the contrary, the "opaque" trust represents a type of trust for which there 
are no identified beneficiaries, in this sense the taxation will be in the trust 
and any subsequent destruction to the beneficiaries will not constitute 
taxable matter. The income earned by the trust before the identification of 
the beneficiaries can not serve a new imposition for the latter as a result of 
their distribution. Furthermore, is important to notice that, for the Italian tax 
law, is not possible to establish a Trust revocable. 
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From indirect tax point of view 
 
As regards to the indirect taxes, the "potentially relevant" moments in the 
life of a trust are: 

 the drafting of the trust deed (with or without capital endowment); 

 the act of endowment of the trust by the Settlor; 

 the transfer of the trust property to the final beneficiaries of the 
trust, by the trustee. 

When the “deed of trust” does not contain the assets of the trust, it does not 
carry out any transfer of assets, neither does constitute restrictions to 
destination. The Italian Revenue Agency has expressly affirmed that the 
established of the Trust which does not has assets inside, is subject to a fixed 
stamp duty (Euro 200), and not to inheritance tax and donations. According 
to the interpretation of the law of the inheritance tax and donation given by 
the Italian Revenue Agency , the conferment of assets in the trust fund, must 
be subject to inheritance tax and donation (from 4 per cent in case of 
spouses and children, with an allowance of Euro 1 million for 
each beneficiary, to 6 per cent of the close relatives Each sibling is entitled to 
an allowance of EUR 100,000, to 8 per cent in case of no family members 
without allowance), in proportion only to the moment of the contribution. 
Moreover, in the identification of the tax rate of the inheritance tax and 
donation, reference should not be made to the relationship between the 
settlor and the trustee, but to the relationship between the settlor and the 
beneficiary.  
Notwithstanding the interpretation made by the Italian Revenue Agency on 
the application to the assets on the inheritance tax and donation, the most 
Italian Jurisprudence has given a different interpretation of the law going in 
an opposite direction stating instead, in particular, that only when the assets 
are transferred definitively to the beneficiaries at the end of the trust that 
must be subject to inheritance tax and donation and not at the moment of 
the conferment of assets in the trust fund. As a consequence of the 
interpretation both of the Italian Revenue Agency and of the jurisprudence it 
is clear that the convenience of the application of the inheritance tax and 
donation at the moment of the transfer of assets in the trust or at the 
devolutions of them at the end to the trust to the beneficiaries depends on 
several considerations to take into account like for example the kind of the 
trust.  
 
back to the top   
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Contacts 
 

Office 
Via Flaminia, 135 – 00196 Roma (Italy) - Tel +39 06 80913201 
Piazza Pio XI, 1 – 20121 Milano (Italy) - Tel. +39 02 45381201 
 
 
 
For any further information please contact: 

   Sergio Sirabella Adv. LL.M. TEP 
Mobile: +39 349 869 0516 
E-mail: sergio.sirabella@legalitax.it 
 
Website: www.legalitax.it  
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The summary information contained in this brochure is purely for use as a guideline and shall not be considered to be a detailed, 

in-depth analysis or a professional assessment. Legalitax shall not assume any liability for losses caused as a consequence of 

deeds or omissions undertaken on the basis of the information contained in this document. For more specific information it is 

advisable to contact a qualified professional. 

mailto:sergio.sirabella@legalitax.it
http://www.legalitax.it/

